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Abstract
The role of education in encouraging civic participation is well established.  Education has been shown not only to increase the likelihood of voting , but also to engender a sense of civic duty , and teach the skills of civic participation .  Unfortunately, for large numbers of individuals living inside Europe today, the promise of a rich education remains unrealized.  This crisis is especially acute for Europe’s eight to ten million Roma citizens (“Gypsies”), a great many of whom never complete primary, let alone secondary, school .  This lack of education is both a cause and a consequence of the severe social, economic and political marginalization many Roma face.
The European Convention for Human Rights and Fundamental Freedoms protects rights to education and freedom from discrimination.  Yet governments charged with discrimination in the provision of education have argued before the European Court of Human Rights that the consent of a student’s parents can be proof that an action was not discriminatory.  This paper examines three cases of alleged discrimination against Roma children in order to establish the position of the Court on the “parental consent” defense, and finds a need for clarification.  These cases raise the question of what conditions must be present for a parent to give “meaningful” consent and whether such consent can be meaningful at all when a fundamental freedom is at stake.  
The paper investigates the nature and limits of parental consent, and makes the case for a kind of “threshold” above which respect for the human dignity of the parents requires meaningful consent for any decision and below which respect for the human rights of the child prohibits interference with the exercise of a right.  Above the threshold at which human rights are satisfied, arguments in favor of parental consent are bound up in ideas of cultural liberty[footnoteRef:1]  and agency (Crocker 2008, Drèze and Sen 2002); below it, arguments take their force from the concept of human rights as “minimum” standards delimiting “where decent life starts”  and protecting basic capabilities .  I employ normative and pragmatic justifications for the need for the Court to establish clear guidelines for such a threshold. [1:   Cultural liberty:  "Cultural liberty is about expanding individual choices, not about preserving values and practices as an end in itself with blind allegiance to tradition" (Human Development Report 2004).] 
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“The pursuit of peace based upon justice and international co-operation,” reads the founding document of the Council of Europe, “is vital for the preservation of human society and civilization” .  The European community, at least those countries that are members of the Council of Europe (CoE) and are subject to its law, sees itself as a diverse family of states, enjoying the benefits of democracy and economic cooperation and the protections of human rights law and practice.  Yet in many respects and for many citizens, democracy remains thin; economic prosperity, selective; and human rights, at best a privilege of some, at worst, a fanciful hypothetical.  As the European Union has expanded into areas where these problems are especially acute—the transition and new accession states of Central and Eastern Europe (CEE)—politicians in “Old Europe” have become increasingly anxious about alleviating the worst forms of exclusion, poverty, and abuse in their backyard.  While perhaps not a silver bullet, education—more than just an inherently valuable right—may be one of the most powerful weapons available to combat injustices along all three dimensions.  
The role of education in encouraging civic participation is well established.  Education has been shown not only to increase the likelihood of voting, but also to engender a sense of civic duty , and to teach the skills of civic participation , all of which are fundamental conditions (as well as logical outgrowths) of poverty alleviation and the protection of human rights.  Educational attainment is also a factor in an individual’s success on the labor market., and while it is unclear whether an educated population is more likely to respect and protect human rights (witness Nazi Germany, the Soviet Union, Yugoslavia…), at the very least, education is itself a “right” in some sense. Unfortunately, for large numbers of individuals living inside Europe today, the promise of a rich education remains unrealized.  This crisis is especially acute for Europe’s eight to ten million Roma citizens (“Gypsies”), a great many of whom never complete primary, let alone secondary, school .  This lack of education is both a cause and a consequence of the severe social, economic and political marginalization many Roma face.  Among other barriers is the relegation of many Romani students to “special” schools for the mentally handicapped.  Adequately addressing the problem, however, raises not only political, but also legal and philosophical questions; these questions are intimately connected.
The European Convention for the Protection of Human Rights and Fundamental Freedoms, by which all member states of the Council of Europe are legally bound, protects a right to education (Protocol 1, Article 2) and a right to freedom from discrimination (Article 14).  At the same time, the European Court of Human Rights, the body charged with hearing cases and interpreting the law, has held that States have a “margin of appreciation” under which judges must take into account the cultural and historic differences between signatory states in determining whether there has been a breach of the Convention.  This margin of appreciation has been invoked, with varying degrees of success, to justify the differential treatment of minorities in public education.  Together with this assertion of state prerogative, governments charged with discrimination in the provision of education have also claimed that the consent of a student’s parents can be proof that an action was not discriminatory.  This defense has met with inconsistent responses from the Court.
 These inconsistencies—borne out by three recent Court rulings pertaining to discrimination in the education of Roma children—point to the need for a clarification of the role and limits of parental consent in determining the level and quality of education received by their children.  In this paper, I propose that those limits should approximate, as much as possible, the "minimum" standard conception of rights and capabilities as invoked by Shue and Nussbaum, respectively.  I argue that there are both normative and pragmatic justifications for calling for such a clarification.  The need for this clarification has implications beyond the specific case of segregation of Romani children into "special" schools, reaching into the wider realm of minority rights and the question of who controls the content and quality of education.  This, in turn, has a profound impact on who is able to become an active participant in European democracy and prosperity.
First, I examine three European Court of Human Rights cases (one handed down in 2007 and two in 2008) in order to establish the position of the Court on the “parental consent” defense and the need for clarification of this principle.  Second, I defend the thesis that domestic and international law should seek to protect parental control of a child’s upbringing.  This thesis rests on respect for the human dignity of the parents, which requires meaningful consent for any decision affecting their children, and on the desirability of minority participation in public discussion.  Third, I defend the antithesis that conceding absolute control to parents can have damaging consequences for a child’s welfare and future life prospects.  This antithesis rests on respect for the human rights of the child and prohibits interference by parents or anyone else with the exercise of that child’s rights to education and freedom from discrimination.   Finally, I synthesize the two theses, making the case for a “threshold” above which certain types of decisions will fall, and below which others will fall.  Above the threshold at which human rights are minimally satisfied, arguments in favor of parental consent are bound up in the ideas of cultural liberty[footnoteRef:2] and agency; below it, arguments take their force from the concept of human rights as “minimum” standards delimiting “where decent life starts”  and the need to protect basic capabilities without which a life might not be “fully human” .  Determining the exact location of this threshold in each case is a matter for public deliberation; requiring that governments respect this threshold and encouraging this deliberation is a matter for the Court. [2:   Cultural liberty:  "Cultural liberty is about expanding individual choices, not about preserving values and practices as an end in itself with blind allegiance to tradition… [It is] the capability of people to live and be what they choose” .] 

The Cases
Since 2007, the European Court of Human Rights has decided three cases on indirect discrimination in the provision of education to Roma children who were allegedly discriminated against when the authorities placed them in separate schools.  These cases are important in three respects:  all ruled on the admissibility of statistics in establishing a claim of discrimination (a departure from earlier jurisprudence); all turned on whether the criteria used to separate the children was objective (and what objectivity entailed); and, most relevant here, all made a judgment on the role of parental consent in separating a child from the mainstream school.  Because the first of the three cases was revolutionary in many respects and laid the groundwork for future decisions, I will spend a little more time on this case than the others.
The first case is the landmark 2007 Grand Chamber ruling in D.H. and Others v. Czech Republic.  D.H. is the first ever case of racial discrimination in education to reach the Court.  The Court ruled that indirect discrimination had taken place, in this case in the removal of Romani children to a “special” school.  The events took place between 1996 and 1999 in Ostrava, Czech Republic, during which the eighteen applicants were all placed in a school intended for children with learning disabilities or those who, for some other reason, are unable to attend public school.  In Ostrava, the decision to remove a child from the mainstream school is made by the head teacher based on psychological and aptitude testing done by a specialist, and requires the consent of a legal guardian.  This procedure was followed in each case (in fact in several cases the parents requested that the student be moved) and no violation of local law was found.  These special schools, and many others like them in Europe , “follow a simplified curriculum and effectively [lead] to long-term disadvantage for the children who attend them because of the difficulties of progressing into secondary or tertiary education” .  
After domestic appeals to the local education authority and to the Czech Constitutional Court failed, the applicants took their case to the European Court, which ruled in their favor.  The Czech Government appealed, and the case was heard by the Grand Chamber, which found a breach of Article 14 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (henceforth “the European Convention”).  Article 14, the prohibition against discrimination, reads:  
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.  

In traditional Court jurisprudence, however, this article is not “freestanding” and discrimination can only be pleaded in conjunction with another Convention right .[footnoteRef:3]  In D.H., as with the other two cases, this article was taken together with Article 2 of Protocol 1, the right to education, which reads: [3:  The Council of Europe promulgated Additional Protocol 12 in November 2000, which only came into force in April 2005, after the alleged violations in these cases took place.  This Protocol grants a freestanding right not to be discriminated against .  It is worth noting that several of Europe’s most powerful states, including France and the United Kingdom, have not ratified the Protocol.] 

No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions.  

The Court ruled in favor of the applicants, marking the first time the Court found discrimination (direct or otherwise) in the provision of public education.
There are numerous details that make this case noteworthy, including the consideration of country-wide statistical evidence in establishing a prima facie case of indirect discrimination and the fact that the Court considered the “wider social context” in its deliberations and findings as opposed to the narrow context of the eighteen applicants .  However, 
…perhaps the most groundbreaking element of the Court's decision was that it explicitly embraced the principle of indirect discrimination, upholding the principle that a prima facie allegation of discrimination shifts the burden to the defendant state to prove that any difference in treatment is not discriminatory[footnoteRef:4].  [4:  This was hailed as an important step forward in making European discrimination law consistent with policy.  “This ruling places interpretation of the European Convention in consonance with the standards set out in the European Union's Directives on burden of proof in cases involving sex and race discrimination and discrimination in employment on diverse grounds” .] 


While all of these elements made the decision a revolutionary one and deserve attention here, I will leave them aside to focus on the one element most relevant to this discussion:  the Court’s rejection of the parental consent defense.  But first, I will briefly lay out the other two cases, the first of which built on, and the second of which departed from, the Grand Chamber’s ruling in D.H..
In the second case, Sampanis v. Greece, the court examined whether the Greek authorities had failed to provide education to the applicants—11 Greek nationals of Romani decent—and then when they did, whether they provided it in a discriminatory way .  In 2004, the applicants were denied permission to enroll in primary school.  Once admitted in 2005, a racist backlash by non-Roma parents ensued, with demonstrations outside the school; the Romani students were harassed and intimidated.  The police got involved.  The students were then moved to a separate school building where they were to receive special preparatory classes.  The Romani families signed a written statement expressing their consent that their children be moved.  No children ever moved back to the ordinary classes after completing the “preparatory” classes.  The applicants brought their case to the European Court of Human Rights citing Article 14 together with Article 2 of Protocol 1 (as in D.H.) as well as Article 13 (the right to an effective remedy).   The Court ruled in their favor, upholding many of the principles established in D.H. the year before, including that “a presumption of discrimination can be supposed from a de facto situation and such a presumption will shift the burden of proof to the respondent state” .  The Court also took a position, as in D.H., on the role of parental consent, an issue to which I will return. 
In the third case, Orsus v. Croatia, the Court’s decision departed from the two previous rulings.  The applicants also filed a more far-reaching claim.  The 14 applicants, Croatian nationals of Romani decent, had all attended separate Roma-only classes at some point in their primary schooling, ostensibly for linguistic reasons.  Five of them had only attended segregated classes while the remaining nine had attended both Roma-only and mixed classes .  In addition to Article 14 taken with Article 2 of Protocol 1 (as in the previous two cases), and Article 13 (as in Sampanis) their claim also cited Articles 3 (freedom from inhumane or degrading treatment) and 6 (the right to a fair trial).  The Court rejected the claims under Articles 3 and 13 and part of their claim under Article 6.[footnoteRef:5]  More importantly, it found no violation of Article 2 of Protocol 1 (taken with or without Article 14), holding that in this case, separating Roma children into different classes did not constitute discrimination.  The Court also departed from the D.H. precedent in rejecting the use of statistics in establishing indirect discrimination.  Like D.H. and Sampanis, it relied on both the “objectivity” of the criteria for segregation as well as parental consent in making its judgment, though it applied different definitions of objectivity and consent and ultimately reached different conclusions . [5:  The Court did find a violation of Article 6(1), that everyone is “entitled to a fair and public hearing within a reasonable time” .  Given that what was at stake was the continuance of their education, the four years for which the proceedings under the Croatian Constitutional Court had dragged on were deemed excessive . ] 

This paper concerns itself with one element of these cases in particular, an element the Court uses in determining whether separating Romani students is discriminatory:  parental consent.  In D.H., the Czech Government argued that the fact that the parents had all signed a consent form for the removal of their children to a separate school was evidence that the act did not constitute unlawful discrimination.  This consent was the “essential decisive factor” in deciding to place the student in a special school .  The applicants, however, argued “that ‘there could be no waiver of a child’s right not to be racially discriminated against in education’ and therefore any consent, construed as such a waiver, cannot be valid” .  The Court agreed.  This normative argument, though, was not the only reason.  On pragmatic grounds, the Court questioned whether the parents had consented at all, holding that the parents in question could not reasonably have been said to have made a fully informed, meaningful decision.  It also held that restricting the education of any group—with or without parental consent—is against public interest.  These three justifications for rejecting the parental consent claim—the inalienability of the child’s right, the parents’ lack of meaningful agency, and the public interest—demonstrate the need for the Court to clarify the nature, role and limit of parental consent (and, more broadly, agency) in education decisions, a point to which I shall return.
In the second case, Sampanis v. Greece, the Court again ruled that the government had acted in a discriminatory way in segregating Romani children and again upheld that parental consent was not a defense against a charge of discrimination.  As in D.H., the Court found three reasons for this.  First, though “the applicants signed a statement expressing their wish to transfer their children to a separate building annexed to the school,” they “claimed that they were pressurised [sic] to sign the statement by the Minister for Education, non-Roma parents and some leaders of the Roma community” .  The Court also questioned whether the parents had adequate information and power to resist such pressure.  Thus, there was a question about the parents’ lack of meaningful agency.  Second, this decision followed D.H. in upholding that “it would be against an important public interest,” a pragmatic consideration, “to accept any waiver of the right not to be subjected to racial discrimination,” which itself rests on a third, normative consideration involving children’s rights .  
The third case, Orsus v. Croatia, deviated from the first two on the parental consent defense.  The Court found that the fact that none of the parents had complained about the separation of their children constituted implied consent, which amounted to a defense against a discrimination charge.
In Orsus, the Court noted several times that the parents had not asked for their children to be transferred to a mixed class, or objected to their placement in a Roma-only class.  The Court made no reference in this regard to the decision in DH, in which the Court said that the parents’ consent to their children’s segregation could not be decisive.   

The inconsistency between Orsus and the two previous cases points to a need for the parental consent principle to be clarified, particularly if implicit “consent” by omission (as in Orsus) is to be meaningful when explicit “consent” by signature (as in D.H. and Sampanis) is not.  These cases also raise the question of what conditions must be present for a parent to give “meaningful” consent and whether such consent can be meaningful at all when what is at stake is a fundamental freedom:  the right to freedom from discrimination in education.
	The “parental consent defense” (as I am calling it) against a charge of discrimination rests on the view that a parent or legal guardian,[footnoteRef:6] as an autonomous agent, has the right to decide the type of education her child will get, even if it means that that education is different from that received by other children.  It assumes that parental control of children’s upbringing, in accordance with one’s religion or culture, is a right.[footnoteRef:7]  This right underpins the legal defense which claims that differences in school placement or educational outcomes are not discriminatory if they are the result of parental choice.  Such a defense, however, is often merely an excuse governments use to avoid the appearance of impropriety—and with it a charge of discrimination—in educational decisions and outcomes related to minorities.  This excuse is particularly offensive when the claim that parents have truly given their informed (and uncoerced) consent is spurious, as is too often the case in Roma education.  Such cases—where parents are coerced or unaware of the consequences of a decision—are fairly cut and dry when they can be identified.  But what should we make of the underlying assumption?  Is control of a child’s upbringing in fact a parental right? [6:  For convenience, I will use the term “parent” as a catch-all that includes any legal guardian.]  [7:  The right to such control might be thought of as a kind of bargain between a government and parents:  a state’s survival (immigration notwithstanding) requires its citizens to provide children and to prepare those children for some level of economic and political participation and, in return, it protects parents’ freedom to raise their children more or less as they wish.  This bargain gives the state a reason to respect parents’ decisions regarding child rearing, to respect their control.  The “consent” at issue in this paper follows from this broader idea of parental “control” and, in fact, what I mean throughout much of this paper is really “parental control,” as consent implies a far weaker, more passive form of agency.  For consistency, however, and to capture the weaker sense of control that is often at issue in educational decisions—for example in actions such a signing waivers—I will use the term that appears most frequently in legal documents: consent.  ] 

The Case for Parental consent
 	Here I will discuss three justifications—predominately legal and pragmatic—for respecting the right of parents to control a child’s education.  (There are also normative justifications, not the least of which being respect for the dignity and autonomy of parents, to which I will return later.)  First, legal arguments that support this right can be found in both European and United Nations treaties, to which many European countries are party.  Rights of this sort, when they refer to such control in the context of minority individuals and traditions, might be classified, following James Nickel, as “universal rights applied to minorities” .  Second, in addition to the legal arguments, multiculturalists such as Will Kymlicka have also promulgated a justification for such a right on the grounds that it is necessary to protect minority cultures.  Third, there is some support for the notion that a broader right—a right to democratic participation—is protected in European law, and that the right to education—presumably with some control over the content therein—is both a practical prerequisite for the enjoyment of such a right and a natural extension of it.
First, the legal case:  the (European) Framework Convention for Protection of National Minorities recognizes the rights of minorities to “set up and to manage their own private educational and training establishments” (Article 13.1) and learn their own language (Article 14.1) .  With respect to the three cases considered in this paper, it’s debatable whether removing Romani children to a different—substandard—school, managed by the Government without input from the Romani community, is what the framers of Article 13 had in mind.  Nevertheless, European law appears to provide legal grounds for, at the very least, a parent’s prerogative to pull her child from public school and send her to a different school of her choice.  Article 13.3 of the International Covenant of Economic, Social, and Cultural Rights (CESCR) protects a similarly worded right.  The CESCR upholds that:
The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to choose for their children schools, other than those established by the public authorities, which conform to such minimum educational standards as may be laid down or approved by the State and to ensure the religious and moral education of their children in conformity with their own convictions.  

Again, the separation of students in these particular cases might not fall under this provision.  The General Comment on Article 13, in which the Committee on Economic, Social, and Cultural Rights endeavors to clarify and justify the right, warns that “[g]iven the principles of non-discrimination, equal opportunity and effective participation in society for all, the State has an obligation to ensure that the liberty set out in article 13 (4) does not lead to extreme disparities of educational opportunity for some groups in society” .  Numerous studies, including the ones the Grand Chamber relied on in D.H., have demonstrated that Roma-only classes are more often than not a one-way ticket to unemployment.[footnoteRef:8]   [8:  Though more and better data are needed to isolate the impact of segregated schooling on Romani children, one barrier to conducting statistical analysis of Roma performance in mainstream versus “special” schools is that the majority of CEE states retain laws that prohibit the disaggregation of data by ethnicity.  Further, few if any government studies have been done comparing the two types of schools, since both are considered public schools and tend to be evaluated together.  Researchers rely on several large studies conducted by the U.N.  and the World Bank , however the publically available data from these sources is not useable for such a study (though at least one researcher has been granted permission to use the individual-level UN data, which is promising).] 

Nevertheless, the applicability (or lack thereof) of this liberty to these three cases does not diminish the wider importance it places on the role of parents in their children’s education.  James Nickel argues that rights of this type are “universal rights applied to minorities” (URAMs, as he calls them).  URAMs are “ordinary human rights of all people in one of their roles, namely protecting minority persons.  URAMs do not name types of minorities or mention specific problems of minorities” (Nickel 2007, 154).  Nickel describes URAMs as functioning like “reminders” that minorities have the same rights that the rest of us have.  In the context of education, all individuals, not only minorities, have the right (within limits set out by the Convention) to decide on the education of their children.  However, it is this right as it applies to minorities that has so often been violated, hence the need for a reminder and its explicit inclusion in various human rights treaties.  The right of a parent to decide whether a child learns in a particular school—religious or secular, for example—is widely recognized to be one application of this law. [footnoteRef:9]  A parent’s consent is an expression of this right. [9:  Other international treaties in addition to the ones cited above have similar educational provisions.  The Convention on the Rights of the Child, for example, protects the rights of parents to choose to send their children to a religious or vocational school, though these are clearly not the kind of cases in question here.] 

While the law lays out what types of decisions parents have a right to make for their children, Will Kymlicka offers a justification for the existence of such a law in the first place.  This justification is explicitly articulated in the 2004 UNDP Human Development Report, which Kymlicka peer-reviewed (and on which he advised).  “Cultural liberty,” the report argues, is “about allowing people the freedom to choose their identities—and to lead the lives they value—without being excluded from other choices important to them” .  This liberty is seen as fundamental to the entire project of “human development,” the understanding of development so heavily influenced by Amartya Sen’s “Capability Approach.”  Under this rubric, “[h]uman development is first and foremost about allowing people to lead the kind of life they choose—and providing them with the tools and opportunities to make those choices” .[footnoteRef:10]  Clearly, education is one of those tools.  “As an empowerment right,” the General Comment on Article 13 of the CESCR states, “education is the primary vehicle by which economically and socially marginalized adults and children can lift themselves out of poverty and obtain the means to participate fully in their communities” .  But what if education is only offered in the majority (or state) language, as was the case in Orsus?  This not only reduces the likelihood of academic success for minority children who speak their own language at home—thus undermining an important goal of the right to education—but it is also an attack on the cultural right of all people, including minorities, to speak their own language .  [10:  What is missing from this statement, and which makes this such a complicated debate, is the tension between choice (in the form of parental consent, for example) and tools and opportunities (which education both is and provides).] 

Kymlicka argues that the choice of an official state language and the language of school instruction is not a neutral one but, because it comes at the expense of other languages, is rather an assertion of the importance of a single dominant language (and thus culture) over others.  “Refusing to provide public schooling in a minority language… is almost inevitably condemning that language to ever-increasing marginalization” .  It is not a far leap to argue that it also contributes to the marginalization of the minority culture and its people with damaging effects on individual dignity, capability,[footnoteRef:11] and self respect.  Thus, were the Croatian language proficiency of the Romani students and the express parental preference that they learn (at least at first, and even if not exclusively) in the Romani language the sole criteria on which the students in the Orsus case were placed in a separate school, and were the quality and scope of instruction at the Romani school equal to that in the mainstream school, then there would be a strong justification for upholding such a decision.  This justification would rest on both the need to provide minority children with the most effective education possible as well as the right of minorities to choose their language of instruction.[footnoteRef:12]   [11:  Here I refer to “capabilities” in the sense that Amartya Sen and David Crocker mean them:  1) “the various combination of functionings (beings or doings) that the person can achieve… a set of vectors of functionings, reflecting the person’s freedom to lead one type of life or another… to choose from possible livings” ; 2) a person’s “freedom or opportunities… to function in ways alternative to her current functioning” ; 3) “the real opportunity that we have to accomplish what we value” .]  [12:  Though this was indeed what the Court found, the evidence suggests that this was unfortunately not the only criteria.  Domestic proceedings indicate that the “psychological fitness” of the children was also a consideration.  “For example, the first instance judgment says: ‘…these [Roma] children mostly have difficulty in channeling their emotions… children of Roma origin do not have basic hygienic skills of washing, dressing, tying or buttoning…’” .  Also, the parents never explicitly consented—let alone requested—that their children be educated separately.  The Court considered consent by omission to be sufficient grounds for demonstrating that this arrangement was the preference of the parents.] 

It is sometimes the case that a Roma parent might prefer that her child be educated in her own language and among her peers, as in D.H., even in cases where the quality of instruction is known to be inferior.  This is understandable and constitutes yet another argument in favor of parental consent.  However no parent should be forced to choose between educating her children in accordance with their own traditions and in their own language (again, with important caveats to which I will return), and ensuring that her children receive a quality education that will prepare them for civic and market participation and facilitate “the full development of the human personality and the sense of its dignity” .  Recognizing and removing this terrible choice that many minorities face, and the evils (practical and normative) inherent in it, is one of the projects of cultural liberty.[footnoteRef:13]  [13:  There is some promise in bilingual education programs as well as vocational schools, at least when the state genuinely invests in the quality of such programs and they are not harmful to the students. ] 

The answer, however, cannot be to remove the element of “choice” altogether—to allow the state to make that choice on the parents’ behalf—but should rather be to remove the necessity of making trade-offs between the enjoyment of one’s culture (and, by extension, identity) and one’s right to education.  While the Court’s decision in D.H. and Sampanis was made to protect the right of the children to an education free from discrimination, the basis of its decision reflects another danger.  In D.H., the Grand Chamber acknowledged—and rightly so—“that a waiver of rights can only be given, if at all, ‘in full knowledge of the facts’ and… without constraint” ; the Court decision in Sampanis followed this logic of “informed consent.”  The Court went on to say that it did not find sufficient evidence that “[T]he parents of Roma children, who were members of a disadvantaged community… were capable of weighing up all the aspects of the situation and the consequences of giving their consent” .  In Sampanis, “[t]he Court was not convinced that the applicants, as members of a minority community and often without education, were capable of evaluating all aspects of the situation and the consequences of their consent” .  The danger here lies in something the 2004 Human Development Report calls “participation exclusion”:  when a person or group is prohibited from participating in society in the way that others are allowed and encouraged to do.  Ignoring or proscribing the role of Roma parents in making decisions about their children's education because they are viewed, as a group, as too uninformed or uneducated (or worse, too irresponsible) to make such decisions is a form of participation exclusion.  
The idea of participation exclusion, a partially pragmatic critique, is normatively rooted in respect for the agency and dignity of individuals, as exercised through the choices they make, an idea to which I will return in my later discussion of the “threshold” for consent.  Let it suffice to say that, for a variety of reasons, it is both practically and ethically imperative that no group should suffer restricted opportunities to participate in the political, economic, and social life of their communities and society as a whole.[footnoteRef:14]  Being involved in decisions pertaining to a child’s education is one important form of participation.  But is it enough to simply argue that participation is “important”?  Are there legal grounds as well for seeking to protect and enhance the participation of individuals?  Is there a “right” to democratic “participation” protected in the European Convention?  Rory O’Connell argues that though the Convention has been traditionally viewed as protecting only a right to participation in the institutions of representative democracy, there is a case for pushing the Convention right beyond this limited scope.  More importantly, she argues that the Court has already begun moving in the direction of protecting a right to “participation” in a broader sense . [14:  Where “intentional communities” such as the Amish are concerned, what counts as an opportunity varies according to the type of education a child receives but not in the way we expect with mainstream society.  An Amish child who wishes to remain within the conservative part of the group might not have the opportunity to do so if he receives a conventional liberal education.  (This conclusion factored strongly into the U.S. Supreme Court decision in Wisconsin v. Yoder (1972) on compulsory education for Amish children, though Justice Douglas, dissenting in part, argued that the decision should nevertheless be with the child and not he parents.)  For this paper, however, I will leave out the discussion of special cases such as intentional communities which state explicitly that they do not wish to participate in mainstream society.  Here, I am concerned with groups that do wish to have opportunities for such participation, even if they wish it to be so in a way that respects their cultural norms and values.  For a fuller discussion of participation, see Crocker 2008, Sen 1999, Drèze and Sen 2002, UNDP HDR 2004, and any part of the substantial literature on development and participation.  For a critical discussion on deliberate restriction of participation with regard to the Amish in the United States, see Barry 2001.] 

According to O’Connell, the Convention clearly protects a right to a representative democracy and a right to vote in those elections.  She argues that the Court has also defended a right to meaningful "consultation" democracy, the definition of which has been defined in recent years to include involving individuals in legal decisions that affect them (expressed as “a right to be heard”).[footnoteRef:15]  O’Connell asks whether the Court could go further to encourage, through its adjudication of human rights cases, a fuller conception of participation and finds three “[w]ays human rights law [could] further participatory democracy":  "First, a duty to provide information could be insisted upon;" "Secondly, human rights law could provide that there must be opportunities for consultation;" "Thirdly, the human rights law could provide that the consultation be made effective and even-handed" .   [15:  Of course, a right to be heard, or to participate in public discussion (as it is described elsewhere) might not be as meaningful if others are not willing to listen (as is too often the case with marginalized peoples) or if there is an education deficit that accrues to one group.] 

Insistence on such provisions is not, of course, a silver bullet.  Members of the majority population might simply refuse to “participate with” Roma or other marginalized peoples.  But O’Connell’s three propositions are aimed at government, not individual members of society, thus providing some level of accountability for upholding the relevant domestic laws and international treaties.  A strong role for the European Court would be, as O’Connell hopes, to use its powers of adjudication to expand the currently vague interpretation of the European Convention’s right to participation to include this fuller sense of participation as informed, consultative, even-handed, and most of all, effective.  Recognition and enforcement of a right to democratic participation understood in this way could, in time, go a long way to mitigating the danger, as described above, in forcing authorities to balance a test of “informed consent” (which says that parental consent is meaningless if the parent is not sufficiently informed or educated to make a given decision) with protecting against participation exclusion (the assumption that certain individuals, by virtue of membership in a marginalized group, are incapable of providing informed consent).  It also opens the door for Roma and other marginalized individuals to insist on meaningful and effective participation in decisions affecting them and their children.
The Case Against Parental Consent
Just as there is a powerful case to be made that we must respect the will of parents in decisions about their children’s education—a case grounded in cultural liberty, respect for the dignity of individual parents, and international law—there is an equally strong case against it.  In particular, I will focus on two arguments against using parental consent to justify segregation or defend against a charge of discrimination in education.  The first one questions whether the extent of "consent" at issue can reasonably be called "meaningful consent" while the second one argues that, even in the presence of full and meaningful consent, neither a parents' cultural nor guardianship right trumps a child's right to a quality education.
Meaningful Consent:   Asymmetry, Critical Agency, and Adaptive Preference
	Many Roma face incredible structural disadvantages that limit the extent to which they are able to fully participate in policy decisions that affect them, even on the most local level.  Numerous recent reports examining the well-being (across a number of indicators) of many Roma in CEE underscore the extent of these disadvantages.  A 2005 UNDP survey, for example, found that in the large majority of poor Roma families the head of the household is unemployed (United Nations Development Programme 2005).  The UNDP reported in 2004 that in many Roma communities, "living conditions are those of Sub-Saharan Africa, not Europe. One out of every six Roma is constantly starving" (United Nations Development Programme 2004[b]).[footnoteRef:16]  Further, in the area of education, while little data exist to show changes of school attendance or literacy rates over time, there is evidence that literacy and education levels are falling among the population as a whole.  A series of household surveys found that the percent of Roma who had not completed basic education increased from 36% in 1994 to 44% in 1998 (Ringold 2005).  And these figures say nothing of the rampant racism and discrimination many Roma continue to face even now, in twenty-first century Europe.  Such evidence points to massive structural disadvantages that can compromise an individual’s ability to give “meaningful” or “informed” consent regarding the level and type of education their children receive.  I should not have to say that these are not, as one often hears, disadvantages in innate ability or reason, nor are they deficiencies in parental responsibility or morality.  They are, rather, disadvantages that include asymmetries—vis-à-vis the relevant authorities—in education and confidence, in information, and in bargaining power. [16:  Nevermind that such conditions are also unacceptable in Sub-Saharan Africa, as everywhere.] 

Asymmetries in education arise from the fact that Roma consistently receive less and poorer education than their non-Roma peers.  As stated above, the percent of European Roma who had not completed primary school was 44% in 1998, and the indications are that this trend is worsening (Ringold 2005).  My own examination of education levels in Romania, relying on 2002 census data, reveals that 82 percent of non-Roma age 15 and over had finished primary school compared to 36 percent of Roma; 55 percent and nine percent, respectively, had finished secondary school (Kosko 2009).[footnoteRef:17]  Though such figures vary from country to country, the difference remains staggering everywhere.  Such dramatic discrepancies between the educational levels of Roma and the (nearly always non-Roma) authorities with whom they must negotiate their children’s education, combined with many Roma adults’ experiences with prejudice, can result in asymmetries in confidence that can lead parents to feel they have little recourse to a (strong) suggestion by authorities that they give their consent to a decision affecting their child.[footnoteRef:18] [17:  The differences between all of these means are statistically significant at the one percent level.  ]  [18:  One partial solution to this problem could be to require local governments to provide Roma liaisons, educated legal experts (who are preferably themselves Roma and speak the language) and who can help Romani families navigate the relationships with school and municipal authorities.  Similar programs have been established in Czech Republic, Hungary, the UK, and elsewhere, with reported early success.  This is an incomplete solution, though, and one that is nevertheless only a bandage, as it does not address the deeper structural issues around asymmetric bargaining power. ] 

These asymmetries in education correlate closely with asymmetries in specific kinds of information.  A Roma parent may be less likely to have full information about the type and quality of education her child will receive.  This forces us to ask whether a parent really knows to what she is consenting.  If she does know—perhaps because she or others in her community also experienced “special” schools—she may be less likely to be familiar with local, national, and European law, and thus might not know how to challenge, or even that she can challenge, school authorities.  There is much anecdotal evidence pointing to exactly this phenomenon.  Finally, a Roma parent is even less likely to be aware of the civil and human rights both she and her child possess let alone how to demand recourse to their violation.
A third asymmetry stems from all of the above, and is powerfully reinforced by daily interactions between Roma people and non-Roma authorities in the form of school administrators, police, government officials, and even health care providers (Center for Reproductive Rights 2003).  This is a basic asymmetry in bargaining power.  Without the education, information, and confidence to stand up to local authorities and demand that her child receive the same quality education as other children, a Roma parent faces a daunting power imbalance.  She may be at an extreme disadvantage when pressed to give her consent to a decision that she had no part in making, about which she has little background information, and recourse to which she is unaware of or unsure how to access.  The combined force of these asymmetries—which, though they certainly do not exist between all Roma individuals and non-Roma authorities, are nevertheless very real and very widespread—leads us to ask:  Are the parents in these situations truly able to make fully informed and meaningful decisions?  Is their consent truly an exercise of their agency?  Better yet, do they possess what Jean Drèze and Amartya Sen have called “critical agency,” “not merely freedom and power to act, but also the freedom and power to question and reassess the prevailing norms and values” (Drèze and Sen 2002, 258)?  An important basis for such “freedom and power” is education, a luxury many Roma parents today were not themselves afforded.
	As we work out the content and limits of “meaningful” consent, we can add another contribution from Amartya Sen:  the role of “adaptive preferences” in parental consent.  Adaptive preferences refer to certain types of mental conditioning in which “the deprived people tend to come to terms with their deprivation because of the sheer necessity of survival, and they may, as a result, lack the courage to demand any radical change, and may even adjust their desires and expectations to what they unambitiously see as feasible” (Sen 1999, 63).  If a Roma parent concedes to her child’s being removed to a separate school for children with learning or other disabilities not because she feels that such an education is what is best for her child, but because she has come to expect less from the education system or because she feels she can demand less, then there are no circumstances under which that concession might be deemed “consent.”
In this section, I have attempted to raise doubts about whether and under what conditions a severely marginalized individual might provide “meaningful consent” to the removal of her child from a (reasonably well-run) mainstream school.  These doubts center on asymmetries in education, confidence, information, and bargaining power that can severely disadvantage a minority parent in negotiations with authorities; the degree to which that parent might truly be said to possess “critical agency”; and the possibility that her “consent” might in fact be a concession borne of a lifetime of adaptive preferences.  Even if we could set aside all of these doubts, however, there remains a second argument against allowing governments to use parental consent to justify segregating minority students.  It is to this argument that I now turn.
Parental Prerogatives and Cultural Liberty
Given the legal and pragmatic justification outlined earlier for recognizing the right of a parent to make educational choices for her children in line with her traditions and identity, and assuming that the conditions for meaningful consent discussed above are all satisfied, then does a parent have the right to deliberately subject her child to an inferior or opportunity-limiting education, or in some cases, an extremely limited religious education?  This question is especially important in light of the growing debate about multiculturalism and about the right of all religious and cultural groups to live in accordance with their traditions and beliefs.  Then, does a parent’s right to decide what's best for her children trump a child's right to a quality education, one that will satisfy the fundamental educational objectives found in both Article 26 (2) of the Universal Declaration of Human Rights and Article 13 (1) of the CESCR, that "education shall be directed to the full development of the human personality" (Committee on Economic, Social, and Cultural Rights 1999)?  I argue that it does not.  First, the whole idea of “cultural liberty” of all peoples—minority and otherwise—is to expand, not contract, choices and a limited or inferior education contracts the life choices of the recipient.[footnoteRef:19]  And second, for both pragmatic and normative reasons, rights against discrimination and education are too important to be waived, for cultural or any other reason. [19:  As discussed in FN 14 above, intentional communities such as the Amish, which rely on limiting certain opportunities of their members in order to preserve their culture, are a special case.  While many conceptions of “multiculturalism” defend the preservation of culture and tradition as an end in itself, “cultural liberty” (or “liberal multiculturalism”) does not.  Rather, such protections serve the purpose of allowing individuals to choose which traditions they wish to maintain in their own lives.  Kymlicka and Sen and the authors of the 2004 Human Development Report acknowledge that there will sometimes be trade-offs between preserving tradition as it is defined by the gatekeepers of a culture and expanding the real opportunities of its members, including children.  Some opportunities—such as the chance to live a closed life in an intentional community—might be limited if such a compromise is required to ensure that other opportunity-enhancing life choices (such as those that accrue with a liberal education) are not restricted.  This seems to be a trade-off the liberal multiculturalists are willing to make but only under circumstances where what is at stake is protecting the human rights of individual members of the group.  What constitutes such a right, of course, is not an uncontested subject, but it is one that must be left for further work.] 

While international law recognizes “respect for the liberty of parents and, when applicable, legal guardians to choose for their children schools, other than those established by the public authorities,” and asserts that “[w]ithin the framework of their education systems, the Parties shall recognise that persons belonging to a national minority have the right to set up and to manage their own private educational and training establishments” , these rights are limited.  Education is still subject to “such minimum educational standards as may be laid down or approved by the State” .  Even where the state has implicitly “approved” (by not interfering with their continuation) the deliberate provision of dramatically sub-standard education to minority groups, international law still insists that real educational opportunities be offered that aim at a higher  purpose than the mere provision of education, however thin.  The General Comment on Article 13 of the International Covenant on Economic, Social, and Cultural Rights reads:
Education is both a human right in itself and an indispensable means of realizing other human rights. As an empowerment right, education is the primary vehicle by which economically and socially marginalized adults and children can lift themselves out of poverty and obtain the means to participate fully in their communities… But the importance of education is not just practical: a well-educated, enlightened and active mind, able to wander freely and widely, is one of the joys and rewards of human existence…  States parties agree that all education, whether public or private, formal or non-formal, shall be directed towards [these] aims... [T]hese educational objectives reflect the fundamental purposes and principles of the United Nations… [A]rticle 13 (1) adds to the Declaration in three respects:  education shall be directed to the human personality's "sense of dignity", it shall "enable all persons to participate effectively in a free society", and it shall promote understanding among all "ethnic" groups, as well as nations and racial and religious groups. (Committee on Economic, Social, and Cultural Rights 1999)

An education so restrictive in scope, depth, or general quality as to rob the student of the means to realize these objectives (and, by extension, rob society of a means to achieve its larger objectives) can, in at least one important sense, be said to be contrary to the spirit of international law.  
The concept of “cultural liberty” as articulated by Sen, Kymlicka, and others in the 2004 Human Development Report, attempts to balance the idea of (multi)cultural rights with long-standing liberal conceptions of individual rights.[footnoteRef:20]  Defending the right of individuals to make choices in line with their traditions and beliefs, and drawing heavily on Sen’s work in the Capability Approach, they define cultural liberty as “the capability of people to live and be what they choose” (United Nations Development Programme 2004[a], 4).  The authors of the HDR go to pains, though, to demonstrate that cultural liberty is different from cultural determinism.  The report argues that “[p]eople want the freedom to participate in society without having to slip off their chosen cultural moorings” (HDR 2004, 10), but at the same time, “[c]ultural liberty is about expanding individual choices, not about preserving values and practices as an end in itself with blind allegiance to tradition” (United Nations Development Programme 2004[a], 4).  One principal reason for this position, Kymlicka argues, is that human beings are constituted by more than a single, narrow cultural identity marker, and too often one identity might be expected to trump another at the expense of important aspects of our well-being (well-being freedom as well as well-being achievement, in Sen’s terms) (Kymlicka 2007).   [20:  Arguments addressing this tension between “cultural” and individual rights wander far and wide and are too many to discuss in any detail here.  I will only attempt to engage the debate insofar as its application to education and parental consent requires me to do.] 

The idea of cultural liberty, while stressing its case for "respecting diversity and building more inclusive societies by adopting policies that explicitly recognize cultural differences—multicultural policies", is also uncompromising in its commitment to human rights.  Mark Malloch Brown makes this point explicit in his Foreword to the 2004 HDR:  “a girl’s right to an education will always trump her father’s claim to a cultural right to forbid her schooling for religious or other reasons” (United Nations Development Programme 2004[a], 3).  The same might be said of a parent who, probably with the best interests of the child in mind, exercises her right to place that child in a Roma-only school with the full-knowledge that the education her child will receive may be so poor as to condemn her to a life of poverty and exclusion, as is almost always the case with graduates of these “special” schools (Kosko 2004).[footnoteRef:21]  In short, the protections afforded by the “cultural liberty” version of multiculturalism are meant to expand individual choice and freedom.  This is sometimes done by protecting the rights of individuals to practice their traditions and preserve their cultures, but it should not be understood to protect an exercise of “cultural rights” that limit, rather than expand, an individual’s choices and freedom in the present as well as into the future.[footnoteRef:22]  [21:  I am simplifying the case somewhat by assuming that we know that the damage a child could suffer (through ostracism and harassment) in a mainstream school will not, in the long run, be worse for that child than the damage she will suffer from receiving a ghettoized education.  There is a legitimate argument to be made by parents who wish to separate their children, not in the exercise of some cultural right, but to protect them from perceived harms from hostile children, parents, and teachers.  This argument must be balanced, however, with the well known and well documented effect that a poor education will have on a child throughout her adult life.  The parents would, in my mind, have a difficult case to make.]  [22:  There is much that can be said about exceptions to this limit, such as when an individual, in full knowledge of the consequences, choose to limit her own freedom.  I have argued elsewhere that while this may or may not be correct, it nevertheless does not allow, for example, a parent to permanently limit the freedoms of her child.  One idea I have tried to advance is that one does not possess agency only for a split second in the moment of decision.  Rather, one’s agency outlives the moment of decision.  It must be sustainable.  I call this sustainable agency.  Applied here, limiting a child’s education is a limit on her future agency and a violation of this principle.] 

More broadly, there is a strong argument for the principle that rights against discrimination and to education are too important to be waived.  The Court upheld this principle in D.H., siding with the applicants’ assertion that “there can be no waiver of a child's right not to be racially discriminated against in education" (Hobcraft 2008, 253).  Education and anti-discrimination rights protect the laying of a foundation for the child's intellectual and personal development, ability and inclination to participate in public affairs and democratic decision making, and options in the labor and marriage markets.  At the same time, these rights can help create the conditions for a society that is tolerant, educated, democratic, able to compete in a global economy, and, importantly, just.
 	But don’t parents also have rights?  Article 13 of the CESCR holds that States Parties must ensure “respect for the liberty of parents and, when applicable, legal guardians to choose for their children schools, other than those established by the public authorities.”  Though this is with the caveat that they “conform to such minimum educational standards as may be laid down or approved by the State,” there is no guarantee that the state will not approve privately-run, “special,” or segregated schools that are wholly inadequate .  This is of particular concern when those schools are run by the state themselves.  Under those conditions, the parents’ right could be understood to hold, to the detriment of a child’s right to a quality education.  If all rights are inalienable, though, where does that leave us?  Which right gets precedent?  
James Nickel argues that rights are not, in fact, inalienable .  Clearly prisoners can lose their right to freedom of movement, for example.  This type of exception aside, isn’t it dangerous to dilute the “inalienable” quality of human rights?  And didn’t I just argue that rights to education and freedom from discrimination are too important to be waived?  Nickel makes a full account of this problem, but suffice to say here that we may be able to find a compromise.  No one can waive a right on your behalf, including your parents, so perhaps in some sense, ensuring a child's right to education is inalienable means proscribing certain "rights" typically conferred upon parents.  How do we justify such a trade-off?  It is widely accepted that a parent does not ever have the right to seriously harm her child, so diminishing the quality of a child's education so much that it does irreparable damage to that child's life prospects (limits her future agency) should be seen a form of harm, or at the very least, risk of harm. [footnoteRef:23]  There is no comparable harm done to the parent by limiting her right to make decisions about her child’s education, for cultural or practical reasons or for convenience. [23:  While there is some debate about what constitutes “serious harm,” such as, for example, exposing a child to the risk of bodily harm by allowing her to ride a dirt bike, even such an exception is not without its limitations.  Parents are still often required to ensure that the child wears some kind of safety gear (at least a helmet), in order to limit the risk of serious harm.  Similarly with education, a parent might home-school a child and perhaps that education will carry greater risk of limiting that child’s opportunities than other forms of education, but there are bottom limits to what that education might comprise.  An extremely limited religious schooling  free from exposure to math and some science and civics (something like what one might find in an Islamic madrassa, for example), unquestionably constitutes serious harm.  In European countries, where the quality of education is otherwise fairly high, the limited curriculum and poor teaching quality found in many “special schools” for the Roma constitute similar harm.] 

	I have tried to argue in this section that a parent’s cultural right (or any other parental prerogative) cannot trump a child’s right to education (or to the fulfillment of any other right central to her wellbeing or agency).  The concept of “cultural liberty” is especially important in helping to balance the rights of all individuals to the enjoyment of their culture with the right of those same individuals to an expanded choice set.  While in general we should conceive of rights as inalienable, some rights—like the right to education and to freedom from discrimination—are so fundamentally important both to human and societal development that we may have to limit certain other types of rights in order to effectively uphold them.  I say this with gravity and some nervousness, but so far it is a conclusion I am unable to escape.  
I also say this with the knowledge that the cultural survival of certain insular peoples (including both intentional communities and many indigenous groups) may depend in part on the parental right to control a child’s education and other aspects of her upbringing.  Though Roma are not considered “indigenous peoples,” let me for a moment consider the consequences of my argument for such groups.  Certainly a Huaorani child from the Ecuadoran Amazon who is educated in a mainstream school would find it difficult to return to the traditional Huaorani life and there are pragmatic and normative reasons to protect the choice to return to that life (and mainstream education might actually remove that choice).  However, while the International Declaration on the Rights of Indigenous Peoples upholds “the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children,” it immediately adds “consistent with the rights of the child” .  Article 28 of the Convention on the Rights of the Child protects the right to education and states, among other provisions, that “States Parties shall promote and encourage international cooperation in matters relating to education, in particular with a view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to scientific and technical knowledge and modern teaching methods.  In this regard, particular account shall be taken of the needs of developing countries” (General Assembly of the United Nations 1990).[footnoteRef:24]   [24:  Article 29 extends this protection by declaring that “States Parties agree that the education of the child shall be directed to: (a) The development of the child's personality, talents and mental and physical abilities to their fullest potential; (b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; (c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own; (d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin; (e) The development of respect for the natural environment” .  It also states that “individuals and bodies” are free “to establish and direct educational institutions” provided that they meet the principles above as well as “the requirements that the education given in such institutions shall conform to such minimum standards as may be laid down by the State.”] 

The Declaration on the Rights of Indigenous Peoples does, to be sure, hold that “Indigenous peoples have the right to establish and control their educational systems and institutions providing education in their own languages, in a manner appropriate to their cultural methods of teaching and learning” but it also adds that “Indigenous individuals, particularly children, have the right to all levels and forms of education of the State without discrimination” .[footnoteRef:25]  Perhaps this is where the rubber hits the road.  While the Roma do not fall under the category of “indigenous peoples” these international laws are relevant in helping us to navigate the limits of parental control of education more generally.[footnoteRef:26]  Taken together, these various interlocking rights seem to hold that there must be a choice, that the choice must be informed and meaningful, and that the choice must not result in an education so limited that it violates other human rights of the child pertaining to the full development of her potential.  This is the basis for an argument in favor of a kind of threshold with regard to the rights of parents to control their children’s education. [25:  This right is particularly important as Indigenous peoples—whether they like it or not—must increasingly face-off against sophisticated corporations and predatory governments who would otherwise do irreparable harm to their lands, cultures, languages, and ways of life.  ]  [26:  To be clear, the Roma are not, according to any provision of international or domestic law, considered to be indigenous peoples, thus the Declaration cited here does not apply to them in a legal sense.  What it does is argue strongly for the rights of groups to protect their culture and traditions through the choice of educational institutions, an argument that is useful to consider in the case of the Roma.  A larger issue that distinguishes our three cases from those covered by laws pertaining to indigenous peoples is that many Roma do wish to be integrated (though not assimilated) into mainstream society.  Numerous surveys and anecdotal evidence have clearly revealed that Roma parents want their children to be prepared, at the very least, to compete in the labor market.  The existence of “special schools” such as the ones under consideration here is not a case of protecting the culture and traditions of Romani education (these schools are not run by Roma) but is rather a case of the provision of inferior education to a marginalized population, the protection of which is clearly not what any of these international declarations had in mind.] 

The Case for a Threshold
I have so far made a case both for and against the role of parental consent (or prerogative) in educational decisions affecting their children.  The three European Court of Human Rights cases examined here—including the landmark D.H. and Others v. Czech Republic—show that this problem is not just philosophical, but legal and practical.  Pivotal in all three decisions was the role of parental consent in a finding of discrimination in the provision of education. In D.H. and Sampanis, the parents had consented in writing but the Court rejected this “defense” against the discrimination charge, instead arguing, as I have done, 1) that it is not clear that the parents—who were extremely marginalized members of their communities—consented in a meaningful way, free of coercion, and with full knowledge of the consequences, and 2) that certain rights—like the right to freedom from discrimination in education—are too important to be waived, even by a parent.  In Orsus, however, the Court found that the lack of formal complaint on the part of the parents constituted implicit consent and was a factor in the Court’s decision that discrimination had not taken place.  These decisions are contradictory and there is no clear evidence for why this should be so.  There is a need, therefore, for the Court to clarify the role of parental consent in education decisions.  I argue that there is a delicate balance that must be struck:  parental consent is important and should be sought, but below a certain threshold of harm, it is neither a trump to the child's right to education nor a defense for discrimination in the provision of that education.  The precise location of such a threshold should be discovered locally through broad-based public deliberation, absent which the job defaults to the Court albeit with meaningful consultation with the affected parties as well as substantial information, information the Court sought and used in D.H. but baldly ignored in Orsus.  There are two justifications for recognizing such a threshold:  normative and pragmatic.
The Normative Justification for a Threshold
Respect for the cultural liberty of parents (as discussed above) and their dignity and agency as individuals demands that authorities respect the wishes of parents in making decisions on behalf of their young children.  At the same time, if human rights are understood as minimum standards, or capabilities as the bare minimum for a truly human life, then parental consent should not be invoked to reduce a child's welfare, rights, or capabilities below that level.
Henry Shue argues that human rights do not delimit the heights to which human beings might aspire, but rather the depths below which we must not (or must not be allowed to) fall.  In Basic Rights:  Subsistence, Affluence, and U.S. Foreign Policy, he poetically describes his project as:
“a book about the moral minimum—about the lower limits on tolerable human conduct, individual and institutional.  It concerns the least that every person can demand and the least that every person, every government, and every corporation must be made to do.  In this respect the bit of theory presented here belongs to one of the bottom corners of the edifice of human values.  About the great aspirations and exalted ideals, saintly restraint and heroic fortitude and awesome beauties that enrich life, nothing appears here…. This is a book only about where decent life starts."  

These “basic rights” are the foundation of a minimally just society.  Martha Nussbaum articulates a similar concept.  She endorses Sen’s Capability Approach, but takes it a (less liberal) step further, proposing “a definite list of the most central capabilities… one that is tentative and revisable,” as the only way “to elaborate a partial account of social justice, a set of basic entitlements without which no society can lay claim to justice” .  These capabilities are similar to our understanding of human rights in that they “supply a moral and humanely rich set of goals for development,” and cover both what we understand as civil and political rights and economic and social rights.  Addressing the objections of multiculturalists to what many criticize as a paternalistic approach to development, she adds that her ten fundamental capabilities are meant to serve general goals, open to specification within diverse societies.  She warns, however, that none can be dispensed with entirely, as “some human matters are too important to be left to whim and caprice, or even to the dictates of a cultural tradition” .  
	I propose that the “threshold” for consent be conceived in a similar way, as demarcating a minimum standard of protection for the child (understood as rights or capabilities) that must be satisfied no matter the objection of the parents, the teachers, or the local authorities.  Below this threshold, the harm to the child (of a poor or overly restrictive education, for example) outweighs the harm done to the overridden authority.[footnoteRef:27]  An education, even one consented to by a parent, that will foreseeably confine a child to a life of poverty and deprivation is a violation of that child's right to education as well as an affront to her human dignity.  A certain level of educational quality, one that would enable the child to develop his or her agency freedom and capabilities to their fullest, must be satisfied.  This insistence is grounded partly in the importance of sustainable agency (see FN 22, above), which itself requires a minimum standard of education for its development. [27:  This in no way means that it is easy to demarcate where exactly that threshold of “harm” would be.  It may be different in different cases, and a variety of factors will have to be considered before any judgment can be made.  This is a good thing, as it may force public discussion where there had previously been none.] 

Above this threshold, however, respect for the agency of the parents in making their own decisions is paramount; it is a matter of human dignity.  Let me be clear that this is not a tossing aside of rights or capabilities, rather an acknowledgment that once the threshold conditions are met (and the rights of the child are looked after), there is an important role for parental consent.  I argue that respecting the agency of parents is a matter of human dignity because of the arrogance and tremendous insult inherent in the assumption that any individual is unfit to make essential parenting decisions (at least in the absence of strong evidence to this effect).  This is an especially dangerous assumption to make if it is based largely on the individual’s membership in an ethnic or demographic group rather than on individual characteristics or behavior.  This is the position that at least one dissenting judge took in D.H.  “Judge Borrego Borrego considers it to be an affront to the dignity of Roma parents for the Grand Chamber to have ruled that the applicants’ parents were not capable of providing informed consent as a result of, inter alia, their disadvantaged backgrounds and likely low  level of education” .  Overriding the will—or, more weakly, consent—of a Roma parent because of doubts about her ability to make meaningful decisions can only be justified in the event that failing to do so would expose the child to a ghettoized education that would permanently limit her freedom and well-being, and reduce the quality of her life.  
We might say, therefore, that the realm below the threshold is characterized first and foremost by the protection of basic human rights and fundamental capabilities; the realm above the threshold is predominately characterized by concern for agency and the dignity of parents and guardians, including their enjoyment of cultural liberty.  Identifying exactly where that threshold lies in any given situation is a job for public deliberation, absent which the job defaults to the Court, albeit with meaningful consultation with the affected parties as well as substantial information, both quantitative and anecdotal, information the Court sought and used in D.H. but baldly ignored in Orsus.  But the issue is not that the Court failed to be impressed by the parental consent defense in one case and let it stand in another.  What is at issue is the importance of identifying such a threshold the exact location of which must be discovered on a case-by-case basis, rather than relying on a one-size fits-all judgment about the power of parental consent in justifying discrimination.  Public deliberation may be one avenue for helping to establish the location of this threshold in different contexts.
The Pragmatic Justification for a Threshold
To the extent that the authorities from Strasbourg down to the local municipality value democracy and human development, there is a pragmatic argument for clarifying the role and limits of parental consent, both when it must be sought and when it must not be used as an excuse.  If the authorities are legally compelled to develop a strong case demonstrating that their decision has met the threshold conditions for parental consent—that is, that the human rights of the child have been ensured and the decision is now a matter of respecting the agency of the parents—then there is strong likelihood that they will be forced to engage the parents and possibly the whole community in order to justify their decision.  Such engagement, while far from perfect in the presence of asymmetries such as those discussed above, engenders public discussion and deliberation and can in time be one of several factors that can help to dismantle those asymmetries.  Thus, the argument in favor of clarifying—with a kind of legal threshold—the role and limits of parental consent is in part grounded in the importance of public discussion, minority participation in governance decisions, and democracy and development objectives.
Regardless of whether the child's right to education ultimately trumps a parent's or school official's authority to make a decision on that child’s behalf, there is an especially important role for public discussion (with the parents or anyone else concerned) in defining where that threshold might be in each specific case and how the specifics of the situation will affect it.  David Crocker argues that (non-elite) deliberative participation, is the “thickest” (most full, rich, and rewarding) form of democratic decision-making.  It is also, in his view, both inherently valuable (in the way that human agency is inherently valuable) and a valuable tool for development.  “Authentic development occurs when groups at whatever level become subjects who deliberate, decide, and act in the world rather than being either victims of circumstance or objects of someone else’s decisions, the tool of someone else’s designs” .  Crocker credits Denis Goulet, a well-known development ethicist, for defending such deliberative participation on instrumental grounds.  He argues that “[t]he right kind of participation, at least its ‘upstream’ variety, is likely to have good consequences in reducing poverty, expanding solidarity, and strengthening self-reliance” .  These are practical consequences that should be of interest not only to the marginalized parents in question here, but to all non-elite groups as well as the authorities themselves, who claim to be committed to these development and democracy-strengthening goals.  Also, as Crocker is quick to point out, “[p]opular participation is a way in which people manifest their inherent worth” . 
Minority participation in governance decisions, through public discussion, can not only have agency and well-being enhancing consequences, it is also argued to be an important element in policy transformation, which in turn helps to build stronger, more democratic societies.[footnoteRef:28]  In the reverse case, where a minority group is not well organized or is only minimally politically active, there are less likely to be policy changes in their favor.  Melanie Ram, in her detailed case study of post-transition policy changes in the Czech Republic and Romania, found that international—especially EU—pressure had a dramatic influence on domestic minority policies and democratic consolidation.  However, this pressure was mitigated by, among other domestic factors, the degree of activism of a particular minority.   [28:  Whether a strong democracy should be a goal in and of itself is one that I will not take up here.  For the purposes of this paper, this can be taken for granted, as European institutions are firmly and explicitly committed to democracy.  The application of these arguments outside the context of a union of democratic states might require an additional argument defending the value of democracy and democratic participation.] 

[S]ome minority groups have been more adept than others at using their government’s EU membership objective as a tool to attain greater rights. Hungarian activists, the Hungarian minority party, and the Hungarian government have all helped to promote international attention to their demands in Romania…  The Roma, on the other hand, have not been very organized or politically active as a cohesive minority group, and thus were less effective at pressing their concerns with their government or with the EU. Significant disagreements among Roma leaders and their lack of a concrete, unified domestic political agenda have also made it more difficult for their governments to respond appropriately to their interests. 

Practices that generate public discussion about policy issues, however local, and that explicitly involve marginalized minorities, are one way to help strengthen and deepen public discussion and, ultimately, assist in the development of a more organized and active Roma minority.  This, in turn, as Ram argues and many other researchers have shown, may be an important deciding factor in the direction domestic policy ultimately takes.  Roma involvement in debates about parental consent for “special schools” for their children can challenge a government’s view that such consent is a defense against discrimination, and may one day help to bring an end to the practice of separating Roma students altogether.
Just as political participation and public discussion have been shown to have positive democracy and development outcomes, education has been shown to have an impact on political participation.  This makes the case for open deliberation about parental consent doubly important:  not only does it deepen democracy, it plays an important role in ensuring quality education, which in turn reinforces the public participation and further deepens democracy.  Political participation, research has consistently shown, increases monotonically with education.  First, education is the one socioeconomic characteristic most closely associated with likelihood to vote.  Though, as Crocker and others insist, voting is only one element of a full and vibrant democracy, it is nevertheless an important one, and increasing voting among groups as politically impotent as the Roma is a big step forward.  Second, education has been shown to help citizens develop the skills of civic participation .  Third, it engenders a sense of civic duty .  Finally, as Meredith Rolfe argues in an unpublished paper, individuals with more years of education are more likely to be politically tolerant and support racial and gender equality .  All of these outcomes help set the basic conditions for poverty alleviation and the protection of human rights as well as the realization of a more vibrant democracy, outcomes that authorities should be interested in on pragmatic grounds, even if they are not themselves interested in whether Roma children receive a quality education or whether their parents play a meaningful role in the relevant decisions. 
Until now, I have been arguing that a legal obligation on the part of local authorities to respect some kind of threshold before invoking parental consent (to justify certain kinds of education policies) will force a dialogue between parents and school, and hopefully between Roma and non-Roma families in local communities.  These changes in the scope and depth of “public discussion” are micro in scale and these processes—the engendering of minority participation in governance and an overall increase in public discussion—will take time to gather speed and strength.  In the shorter term, however, the European Court itself may have a role to play.  James Goldston argues that the very taking up of a controversial issue by the Court can help spark public discussion on a large scale, in this case, discussion about the issue of informed consent (and the attendant asymmetries that lead us to question whether severely marginalized minority parents are able to provide such consent in the first place).  Such discussion, as I argue above, will likely have beneficial effects not only in terms of awareness of issues affecting the Roma (and other minorities) but also in terms of participation and democracy .
One final pragmatic argument must be made in favor of the Court’s clarifying the role and limits of parental consent in education.  Lack of agency and participation on the part of Roma parents, and the articulation of doubts on the part of the Court as to whether a Roma parent is “capable” of giving informed consent at all, signals a crisis in Romani education in and of itself.  If education levels among Roma populations are so low that the Court deems that Roma parents do not possess sufficient information or agency to consent meaningfully to their children’s educational arrangements, this spells the need for dramatic action on the education front.  How can they be expected to participate meaningfully in public life if the Court does not believe they are able to make basic educational decisions for their own children?  This demonstrates that current and past policies are failing.  In any case, even if truly inclusive public deliberation around the exact location of the threshold takes root, the three Court cases cited here demonstrate the need for the Court to clarify its own position, which I argue should be to require respect for a threshold below which the harm a child would suffer is so great that it cancels out a parent’s consent (informed or otherwise) to that harm.
The Threshold
In this section I have argued for the need for the Court to establish a legal threshold for the use of the “parental consent” defense.  An education—even one blessed with parental consent—that will predictably confine a child to a life of poverty, powerlessness, and deprivation is not only a violation of that child's right to an education but also an affront to her human dignity.  Thus, the importance of human rights and the dignity and sustainable agency of the child delimit the lower side of the threshold:  below a certain level of educational quality, these concerns trump all others, including claims of the parent or school or religious officials to the contrary.  The importance of a parent’s agency delimits the upper side of the threshold:  above a certain level of educational quality, respect for the agency of the parent in making her own decisions is a cultural right and a matter of human dignity.   Where precisely this threshold lies in any given case is, of course, a complicated matter.

Conclusion
Almost a decade into twenty-first century, within the jurisdiction of the world’s most active human rights court, powerlessness, poverty, lack of participation, and lack of access to education form a perfect storm that continues to ensure that European Roma remain a people on the edge.  Despite two Court rulings defending the right to freedom from discrimination in education, a more recent third ruling has demonstrated the pressing need for clarification on the role and limits of parental consent in ensuring that that freedom is protected.
Defending parental consent, I have made the case for why government officials ought to engage parents in decisions pertaining to their children.  This case rests 1) on legal arguments that parents have a right to determine the type of education their children will receive and that “democratic participation” is protected in the European Convention; 2) on multicultural arguments in favor of protecting the “cultural liberty” of all individuals; 3) on normative arguments about respect for the human dignity and agency of parents; and 4) on the importance of democratic participation that such engagement can engender.  
Defending a limit on that consent, I have made the case for why there might be certain things parents do not have a right to decide for their children, namely things that would proscribe the basic rights of the child and that would contract rather than expand the capabilities of that child in the future.  This must be true both when we can be reasonably assured the parent is exercising meaningful agency, and in situations where “consent” is manipulated by others to achieve a goal contrary to the welfare of the child.  I appeal 1) to the structural and informational disadvantages that limit certain individual's ability to give meaningful consent (disadvantages that lead us to ask whether the parent possesses “critical agency” or might perhaps be exhibiting adaptive preferences); 2) to the human rights and capabilities of the child, arguing that cultural liberty is grounded first and foremost on human rights and that certain rights—such as those to education and freedom from discrimination—are too important to be waived; and 3) to a concept of “basic rights” or “central capabilities” that form a moral minimum below which we must not fall, such that a parent’s cultural and civil right (though important) to decide what's best for her children does not trump a child's basic right to education and to the full development of her capabilities.
Given that there are reasonable arguments both for and against requiring authorities to seek and respect a parent’s consent in education decisions, and given the inconsistent responses of the Court in three recent cases where governments invoked parental consent as a defense against a charge of discrimination, I argue that there is a pressing need for the Court to establish clear guidelines for the role and limits of parental consent.  The need for these guidelines has both normative and pragmatic justifications, resting on the importance dignity, agency, and human rights on the one hand, and on the importance of public participation and democracy on the other.  I argue that these guidelines should come in the form of a normative threshold, one that creates a sort of lexicographic ordering of considerations, where conditions below the threshold of consent must be met in order for considerations above the threshold to have force.  Balancing these considerations and determining where, in every case, that threshold is located, will be both normatively and practically complex and must be hashed out at the local level and protected at the level of the European Court of Human Rights.  If that complexity forces school authorities, private citizens (especially minorities), and government officials at all levels to engage with one another in some form of public discussion, then the Court will have indirectly done at least part of its job in pushing member states towards the principles articulated in the founding statements of the Council of Europe:  “individual freedom, political liberty and the rule of law, principles which form the basis of all genuine democracy” .
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